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FEDERAL COURT RULES THAT “BYRD AMENDMENT” 

IMPLEMENTATION IS UNCONSTITUTIONAL  

July 20, 2006


  *********************************************


It is a rare day when the arcane worlds of trade law and constitutional law intersect, but one of those rare days occurred last week.

The U.S. Court of International Trade (CIT), a Federal district court based in New York City with jurisdiction over most international trade and Customs law matters, issued a ruling that declares that implementation of the so-called “Byrd Amendment” is unconstitutional to the extent that eligibility for payments under that law are contingent upon a domestic company’s expression of support for the relevant antidumping or countervailing duty petition.  The “Byrd Amendment,” formerly entitled the Continued Dumping and Subsidy Offset Act of 2000, directs that antidumping and countervailing duties collected on imports as a result of unfair trade investigations should be disbursed to domestic companies that either filed the administrative petition which triggered the investigation in the first place, or those companies which expressed support for the petition.  The Byrd Amendment was ruled illegal by the World Trade Organization in 2004, and was repealed by Congress earlier this year as to entries made after September 30, 2007. 

In the decision in PS Chez Sidney, L.L.C. v. United States International Trade Commission and United States Customs Service, the CIT determined that the “expression of support as a condition for receipt of monies” aspect of the Byrd Amendment implementation was a violation of the First Amendment of the U.S. Constitution.  The court states as follows:

To the extent that the Government seeks, and is required to seek, accurate information about the level of support for an antidumping or subsidy petition it can, and indeed must, make the inquiry at issue.  To the extent, however, that it conditions the payment of benefits to those who answer the inquiry upon the content of their opinion, it may no more do so than it may base the condition upon the color of their skin.
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In its concluding paragraph, the court, citing the Declaration of Independence, goes on to state:

It is both axiomatic, and the core basis for our political system, that government derives its just powers from the consent of the governed…  The validity of that consent depends, at least in part, upon its grant by the populace unforced by fear or favor.  Imposition by law of a penalty for failure to support a particular governmental policy, must of necessity derogate from that consent and thus affect the very foundation of legitimacy of government.

The court determined that eligibility for Byrd Amendment disbursements must be based on whether a domestic producer has suffered material injury by reason of unfairly trade imports (the standard for imposition of an antidumping or countervailing duty order), not whether the company has expressed support for the underlying petition.

This decision will in all likelihood be appealed to the Federal Court of Appeals for the Federal Circuit in Washington, DC, and perhaps to the U.S. Supreme Court.   If the CIT’s decision is ultimately upheld, it could well open the door for Byrd Amendment payouts to a larger group of domestic producers than had been previously allowed.  However, no direction is provided by the CIT as to how the mechanism for past or pending disbursements must be altered in order to eliminate the Constitutional violation.  That much, at least, remains to be seen.

The CIT decision can be accessed through the court’s website at http://www.cit.uscourts.gov/slip_op/Slip_op06/06-103.pdf.
For further information, please contact Ira Shepard at 202-333-8800 or at IMS@saslaw.com. 
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