Municipal Enforcement
of Environmental Laws

By Robert Feller, Esq., Bond, Schoeneck & King and Susan F. Weber, Esq.

This Is the first of a two-part ar-
ticle discussing options for munici-
palities to take advantage of
changes in the environmental regu-
latory climate, largely using their en
sting powers and state and federal
statutory provisions. This part fo-
cuses on common law tools for
environmental regulation. Next
Issue’s article will concentrate on
state and federal tools and offer
a conclusion.

nforcement of environmental

laws is generally viewed as a

matter for federal and state
authorities. In fact, though, local gov-
ernments pioneered most of today’s
environmental laws. Water pollution,
air pollution and solid waste were
issues of local public health and
safety until the 1960’, when state
and federal statutory systems were
enacted following Hooker Chemi-
cal/Love Canal and other well
known environmental disasters. The
federal Environmental Protection
Agency and state Department of
Environmental Conservation were
empowered to regulate activities with
the potential to pollute and to enforce
the statutes designed to protect our
health and natural resources from en-
vironmental insults. However, the ba-
sic policy question of which level of
government should undertake these
environmental functions is now being
revisited. Until this question is re-
solved, and it may be some time
before a resolution is reached, mu-
nicipalities have an opportunity to
step into the breach and reap ben-
efits for their communities.

WHY MUNICIPAL
ENFORCEMENT?

The current trend toward
downsizing federal and state govern-
ments may result in more of the re-
sponsibility for environmental protec-
tion falling, by default, upon munici-
palities. Even where they are not feel-
ing forced to step into the breach left
by retreating state and federal environ-
mental regulators, municipalities may
wish to become proactive in environ-
mental matters in order to assure the
proper handling of an environmental
issue of special local interest.

Despite pervasive federal and
state environmental regulatory
schemes, there are many ways in
which municipalities can return to their
historical role as environmental pro-
tectors. Local government officials,

not federal or state officials, are closer
to the citizens who may be exposed
to environmental hazards, citizens
who are most likely to suffer adverse
consequences of exposure. Highly
motivated local enforcement could
speed the remediation of hazards

in the community, thus protecting
residents’ health and improving the
environment.

Another benefit of local enforce-
ment is the flexibility municipalities
have in choosing enforcement tools.
Unlike federal and state officials, they
are not bound by rigid guidelines in
seeking to resolve cases, nor must they
worry about ensuring jurisdiction-
wide enforcement consistency. Mu-
nicipalities can tailor their actions to
the situation, customize the available
enforcement tools, and suit the rem-
edies to local concerns and needs.
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Municipal enforcement will cost
money. It’s not only the state and fed-
eral bureaucracies that must learn to
run leaner and meaner; most munici-
palities are also faced with budget
constraints. But there are ways to fi-
nance what local governments choose
to do in the environmental arena. In
some situations, fines and penalties are
available to support program costs.
Settlement terms can be negotiated to
include payment for monitoting or
local oversight costs. Actions under
some statutes provide reimbursement
for most remedial costs. In instances
where programs are delegated to mu-
nicipalities by the State, generally the
prosecuting municipality receives all or
part of any fines and penalties col-
lected. And laws can be enacted to
provide for recovery of penaltdes by
the enforcing governmental entity. Re-
member, it is not necessary that a full
environmental regulatory program be

embarked upon in order to see ben-
efits. Surgical strikes can yield dramatic
results and be reasonably priced, too.
There are three general situations
where municipalities may wish to con-
sider a local enforcement program:

1. Federal or state authorities
are ignoring the problem. State or
federal inactivity frequently results
from lack of resources to cover a
multitude of demands. Priorities are
based on how setious the authorities
perceive the impact to be, relative to
the other situations they have on their
plate. However, the local impact may
be out of proportion to its national
or statewide impact. In such cases, the
municipality may wish to act. Ex-
amples where municipalities have cho-
sen to do so include banning open
trash burning, tough local anti-litter
laws, and banning styrofoam food

packaging,'

2. Federal or state authorities
are addressing the problem, but
in an unsatisfactory way. Federal
and state authorities sometimes view
problems in ways that are fundamen-
tally different from the local view.
These higher levels of government
must be concerned that laws are en-
forced evenly across their jutisdictions
and that no unacceptable precedent is
created in the course of an enforce-
ment action. Municipalities do not
have these limitations.

Municipalities dissatisfied with
state or federal regulatory effort can
often use their own authority to im-
pose additional requirements. In some
situations, municipalities can displace
state authorities completely through
delegated programs or other means.
Even where the federal or state au-
thorities have reached a settlement
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with an offending party about a pat-
ticular incident, a displeased municipal-
ity has options. A settlement does not
bind a municipality unless it has been
made a party to the agreement. If not,
the municipality can continue to exer-
cise any independent enforcement
powers it may have.

3. There is no federal or state ju-
risdiction. Federal and state laws do
not reach certain types of environ-
mental concerns of, even where there
is some federal or state jurisdiction,
there may be exemptions which allow
local action in circumstances of special
local significance. For instance, even
though New York State regulates wet-
lands, it generally does so only for
wetlands that exceed 12.4 acres. Fed-
eral wetland regulation has no lower
limit, but the Cotps of Engineers sel-
dom exercises jurisdiction over small
wetlands. Under their own authority,

municipalities can choose to regulate
small wetlands. If noise or odor are a
local problem, or perhaps excessive
idling of trucks is causing unaccept-
able emissions in a particular area, a lo-
cal law of ordinance enforced by the
municipality could control the problem.
Another example is boat speed and
noise limits. These must be set by state
law on navigable waters, but local gov-
etnments can work with their state legis-
lators to enact and then enforce them.

WHAT ARE THE TOOLS?

There are three sources of author-
ity for municipalities to enter the arena
of environmental regulation and en-
forcement — the common law, fed-
eral statutes and state statutes. Using
common law and traditional munici-
pal powers is discussed here; state en-
vironmental and public health and
federal statutes will be discussed in
part 2 in next month’s issue.

Common Law Tools

Although courts have generally
held that federal statutes preempt the
federal common law of nuisance?
these statutes have not affected the use
of the state common law.® In fact,
most federal environmental statutes
contain provisions which explicitly
preserve existing state common law
actions.* State statutes likewise provide
similar savings clauses.” Among the
common law actions which remain
available to municipalities are public
nuisance and trespass. A public nui-
sance is generally defined as “an un-
reasonable interference with a right
common to the general public.”® A
public nuisance is “an offense against
the State and is subject to abatement
or prosecution on application of the
proper governmental agency . . .7 A
municipality has standing to bring ac-
tions for public nuisance pursuant to
its authority as “guardian of the en-
vironment.”® Principals of public
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nuisance are inherently flexible, and
change over time to reflect the public’s
current view of what constitutes a
nuisance.” Thus public nuisance ac-
tions can be used to “fill the inevi-
table gaps of an ever expanding
regulatory system.”'

A public agency may seek an in-
junction to require that the nuisance
cease, and may either abate the nui-
sance itself or seek a court order for
abatement." If the agency abates the
nuisance itself, it can recover the costs
of abatement.'?

In addition to recovering the costs
of abatement, a municipality may be
able to recover punitive damages
from the entity that caused or created
the public nuisance.”” To win such an
extraordinary remedy, it is necessaty to
prove that the defendant acted with
actual malice involving intentional
wrongdoing.'* By seeking punitive
damages as well as compensatory
damages and injunctive relief, the mu-
nicipality has the benefit of both stop-
ping the current nuisance and creating
a future deterrent to similar action.
Thus, a nuisance action brought by a
municipality can be an effective tool
for environmental protection.”

State Statutory Tools

A wide variety of tools for mu-
nicipal enforcement originate in the
basic police powers of municipalities;
others are found in the laws governing
public health and environmental pro-
tection.

1. Municipal Laws (General Mu-
nicipal Law, General City Law,
Town Law, Village Law, Munici-
pal Home Rule Law). Municipali-
ties have police and zoning powers
under which they can regulate and en-
force environmental quality within
their jurisdictions. Undet their police
powets, for example, municipalities
can regulate noise, dust, aesthetics,
smoke, waste disposal, flood plains or
wetlands. Unless preempted by federal
or state law, they may regulate in any

manner which can be justified on the
basis of protecting the health, welfare
and well being of their citizenty. One
of the few areas whete local jurisdic-
tion is preempted is in the area of
state permitting of mines.’* How-
ever, even in this area, land use laws
ot zoning ordinances that restrict
where mining may take place, or
which prohibit mining altogether, are
valid, as are laws of general applica-
bility that will apply to mining as well
as other uses. And the Mined Land
Use Law sets forth a mechanism for
local government to have input into
the State mining permit process and
authorizes local enforcement of some
permit requirements."”

Generally, municipalities can im-
pose environmental requitements by
local law or ordinance.’® Municipali-
ties may enact local laws regarding
“[t]he protection and enhancement of
its physical and visual environment”
under Municipal Home Rule Law
§10.1." This section has been used
successfully to adopt local laws regu-
lating noise,” regulating the sanitary
disposal of waste,! prohibiting litter-
ing,? regulating the transfer of oil
from vessels on navigable waters to
waterfront terminal facilities,” gov-
erning the collection and disposal of
refuse,” banning the idling of diesel
locomotives in certain areas because
of smoke and odor concerns® and
prohibiting the use of certain plastics
by retail food establishments in order
to reduce non-biodegradable materi-
als in the solid waste stteam.?

Town Law §130 authorizes the
adoption of ordinances for enumet-
ated purposes or for “such other put-
poses as may be contemplated by the
provisions of this chapter or other
laws.” Among the other purposes
which have been upheld ate the pres-
etvation of aesthetics,” the regulation
of smoke, gases and wastes” and the
control of noise pollution.?® Similar
authority exists under General City
Law §§19 and 20.

By adopting local laws or ordinances,
municipalities can establish generally
applicable standards and/ot require
specific project review, usually under a
permitting or similar program.®
Through its regulatory program, the
municipality can impose customized
permit conditions and use their permit
enforcement authority to address,
project-specific problems of concern.

CONCLUSION

Municipalities can take advantage
of the widening gap in environmental
regulation and at the same time offer
benefits to their citizens that enforce-
ment by state or federal authorities
does not always provide. Using state
common law, existing municipal
powers in new ways, and the state
statutory provisions described
above, they can tailor their efforts to
the community’s needs and to their
financial wherewithal. Often, a small
initial investment in expertise can yield
big benefits in public relations and
cost reimbursement. Next issue: using
state and federal environmental and
public health statutes, and other cre-
ative approaches.%*
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