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Termination of a distribution agreement (and the consequences thereof) under Dutch law.
In the Netherlands, a distribution agreement is governed by the general law of (sales) contracts, the Dutch Competition Act and several EC Regulations (2790/1999 on the application of article 81 (3) of the Treaty to categories of vertical agreements and concerted practises and 1/2003 on the implementation of the rules on competition laid down in article 81 and 82 of the Treaty).

A distribution agreement concluded for a limited time period will end after the time frame the parties agreed upon has lapsed. At the end of the limited time period no compensation is due to the distributor. The right to give notice during a limited time period must be explicitly agreed upon otherwise termination by giving notice is not possible. 
A distribution agreement concluded for a unlimited time period can be terminated with mutual consent, by giving notice with observation of a contractual notice period or by means of rescission (in case of non performance only). Mutual consent speaks for itself. Rescission has direct effect and no compensation is due to the distributor. However, there must be serious grounds to base the rescission upon and the interests of both parties must be weighed before the agreement is rescinded. 
The termination of a distribution agreement by giving notice poses two problems: determining a reasonable notice period and possibly compensation. One of the  principals of the Dutch civil code is the freedom of contract. When the grounds for termination are agreed upon in a contract, Dutch Courts will in general respect those grounds. A contractually agreed upon notice period is of influence but is not always upheld. Article 6: 248 sub 2 of the Dutch Civil Code states: “A rule binding upon the parties does not apply to the extent that, in the given circumstances, this would be unacceptable to the principles of reasonableness and fairness”. This has been further worked out in Doctrine and Case Law. Although in the Netherlands stare decisis does not apply, lower courts usually follow precedents published to show similarity between cases, especially rulings of the Supreme Court. 
The Supreme Court decided in her ruling of 21 April 1995 (“Kakkenberg”) that all circumstances of the specific case influence the duration of the notice period. Lower courts have identified (amongst others):

· investments made;

· underlying reason for the termination;

· results of principal and distributor;

· dependency of distributor upon product of the principal;

· reputation of the product, and

· behaviour of the parties.

Over the years, a rule of thumb regarding the notice period has been formulated:

Duration of the agreement


reasonable notice period

< 2 years




3 months

2-4 years




6 months

4-10 years




8-12 months

> 10 years




1-2 years

Please keep in mind that all circumstances influence what is “reasonable”. The rule of thumb gives a guideline but does not always apply. Terminating a distribution agreement by giving notice with observance of a notice period may, when disputed, lead to a prolongation of the notice period by the Court (in time or in money). 
In case of termination without grounds accountable to the distributor, the distributor may trust to be enabled to adept to the new situation arising as a consequence of the termination without more than normal costs. Even in case the agreement is terminated in accordance with its terms, the principal can be held liable for damages if the principles of reasonableness and fairness so require. This may be applicable if, for instance, a distributor has invested in the distribution system upon request of the principal and the investment cannot be earned back during the remaining period. 
Some further consequences of termination that may have to be taken into account are:

· order placement during notice period;

· restitution of the remaining stock;

· preparations for a switch to another principal, often in relation to the exclusivity of the current principal;

· relation to the clients;

· non-competition (article 5 Commission Regulation 2790/1999);

· know-how and personnel.

To avoid later problems it is advisable to invest in an early check of the distribution agreement before deciding to enter into or end a distribution agreement. 
For further details please contact Olivier van Hardenbroek, Van Harmelen Beijneveld Van Houten, advocaten, PO Box 30117, 3001 DC Rotterdam, The Netherlands, fax number 0031-10-4124011, phone number 0031-10-2051166 e-mail: hardenbroek@vhb.nl.
The information provided in this memorandum serves as general information only and is not meant as legal advice. Van Harmelen Beijneveld van Houten and Olivier van Hardenbroek do not accept liability for damages in connection with the use of this memorandum and the information provided therein.
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