Municipal Enforcement of
Environmental Laws - Part Il

By Robert Feller, Esq., Bond, Schoeneck & King and Susan F. Weber, Esq.

This is the second of a two-part article discussing op-
tions for municipalities to take advantage of changes in
the environmental regulatory climate, largely using their
en sting powers and state and federal statutory provi-
sions. This part focuses on state and federal tools and
offers a conclusion.

~ Ithough enforcement of environmental laws is gen-
Aeraﬂy viewed as a matter for federal and state au-
: thorities, environmental regulation may fall upon

municipalities by default through deregulation and govern-
mental downsizing, Also, municipalities may want to get in-
volved in environmental matters when federal or state au-
thorities are not addressing a local problem or are address-
ing it in an unsatisfactory way. Municipalities can choose the
time and place to act, and customize their programs using
the tools discussed in this article.

Using State Environmental and Public Health Laws

1. Public Health Law _

Local boards of health are authorized to enforce the
Public Health Law (PHL) and state and local sanitary codes,
and to obtain temporary restraining orders for violations.'
They have the authority to make regulations not inconsistent
with the sanitary code, as they deem necessaty and proper
for the preservation of life and health, and to maintain ac-
tions for violations of their otders and regulations.? The
standards or guidelines established for regulations need only
be so detailed as is reasonably practicable in light of the
complexities of the area regulated.” The PHL further grants
local boards of health enforcement authority to prescribe
and impose penalties for violations of the regulations and
state sanitary code.*

Under the PHL, the local board of health or local
health officer has the authority to order the Suppression and
removal of all nuisances and conditions detrimental to life
and health found to exist within the health district.” If the
owner or occupant fails to comply with any such order. the
board or its agents may act to Suppress or remove the nui-
sance.® When the local board acts to abate the nuisance, it
can bring an action to recover its expenses.’ If the board is
awarded a judgment for the recovery of its expenses. the
judgment is a lien upon the real property, and the board
may sell the premises to satisfy the lien.®

2. Environmental Conservation Law —
Water Pollution Control

Pursuant to ECL §71-1919, municipalities which have
sewer systems may prohibit the discharge of sewage or
other harmful substance into any body of water within
their boundaries. Such municipalities may maintain an action
in the Supreme Court to prevent such discharge,” and may
obtain an injunction requiting the defendant to take such
action as shall prevent the discharge or disposal of sewage
or other substance into such waters."

The ECL also gives local health commissioners the au-
thority to collect penaldes provided under State law for
permits issued under local programs of state programs del-
egated to local authorities." Thus local authorities may seek
delegation of state programs and enforce them at the local
level, supported by fines and penalties recovered.

3. The Navigation Law and the Oil Spill Fund
Under the Navigation Law (NL), any person who is
responsible for the discharge of petroleum products is
strictly liable for the cost of cleanup."” The law gives an in-
nocerit party who cleans up the discharge a cause of action

Continued on page 18

Talk of the Towns - 17 - March/April 2005



Contintied from page 17

against the discharger for cleanup and
temoval costs and for direct and indi-
tect damages.”® The NL also allows
for a claim directly against the state Oil
Spill Fund for the costs of restoring,
repaiting, ot replacing any real ot per-
sonal property damaged or destroyed
by a discharge of petroleum; for any
income lost from thé time such prop-
erty is damaged to the time such prop-
erty is restored, repaired or replaced;
and for any reduction in property value
resulting from the discharge.' Munici-
palities can take direct action to ad-
dress oil spﬂls and use either of these
mechanisms to recover their costs.

4. State Delegated Programs
The ECL provides general author-
ity for the DEC, at the discretion of
the Commissioner, to delegate imple-
mentation of programs under the
ECL to local municipal health or envi-
ronmental departiments.'® Several envi-
ronmental regulatory programs pro-
- vide specific mechanisms to transfer
authority at a municipality’s option. In
such cases, the state agency responsible
for the program would transfer that
authonty via a delegauon agreement to
the locality and would retain only an
oversight role. DEC programs that
qualify for this treatment include fresh-
water wetlands'®, the air pollution'’
and water pollution.”® There is also an
oppottunity for localities to assume
authonty for the erivironmental review
of development projects that would
otherwise be under the jurisdiction of
the Adirondack Park Agency.” In all
cases, the precise boundaries between
local and state authority will be gov-
etned by the delegation agreement they
enter into.

5. Permit Review and SEQRA
Whenever the State Environmental
Quality Review Act (SEQRA) requires
the preparation of an environmental
Impact Statement, a local governing
body with approval jurisdiction over the
project has an opportunity to impose

specific conditions.
Such conditions,
based on environ-
mental impact re-
view, may go be-
yond the locality’s
approval author-
ity if necessary to
address impacts
revealed in the re-
view process.
However, these
conditions should
notintrude on the
jurisdiction of
any other permit-
ting entity. This
opportunlty to
favorably condi-
tion a project
is available to
the local agency
whether or not it
is respons1ble for the preparauon of the

envitonmental impact statement (i.e., is -

the lead agency).
Federal Statutory Tools

1. Citizen Suit Provisions.
Virtually all major fedetal environ-
mental statutes have citizen suit provi-
sions.” Municipalities can use these
prov151ons to briig actions against any
person violating those federal laws.!
For example; using the citizen suit pro-
visions, municipalities can enforce against
unpermitted or nonconforming dis-
charges of pollutants into waterways or
the ait; close down unpermitted facili-
ties; stop operations at hazardous
waste management facilities which fail
to take corrective action (i.e., clean up
past contamination on the site); enforce
against facilities that are out of compli-
ance with any permit condition, facilities
causing or conttibuting to violations of
standards, ot facility operators or oth-
ers who fail to file required reports.”
In otder to briiigan action, the
municipality must notify appropriate
federal or state authorities of the al-
leged violation and intention to sue and

provide them an opportunity to take
action.” Citizen suits are an especially
useful tool because the municipality
may recover litigation costs, including
attorneys fees if it prevails.?

2. Recovery of Response Costs
under CERCLA (Federal
Superfund).

CERCLA applies to the release
of hazardous substarices. Although its
citizen suit provision is riot broad
enough to allow private prosecutions
of persons who are responsible for
such releases, it does provide a private
tight of action for petsons to recover

tesponse costs that they themselves

have incurred.” Recovety can only be
had if the response costs are incurred
in a manner Consistent with the Na--
tional Contingency Plan.%

Hence, municipalities that have
cleaned up a release of hazardous sub-
stances can bring a cost recovery action
against any of the parties that
CERCLA designates as “responsible
parties.” Unless the parties can show
that the harm is divisible, they are held
jointly and severally liable for all re-
sponse costs without regard to fault,
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according to common law principles.”’
Significantly, where the responsible
party cannot pay, a cause of action for
cost recovery lies against the
Superfund itself.?®

Wherte the party incurring the costs
is itself a responsible party under
CERCLA, the cost recovery claim is
essentially converted to one for contri-
bution, and recovery is limited to the
amount of costs incurred above and
beyond the responding party’s equi-
table share.”” This generally represents
a limitation when the cost recovery is
sought by the site owner (under
CERCLA the current site owner 1s, as
a matter of law, a responsible party).
However, municipal plaintiffs enjoy a
special advantage because, by defini-
tion, a municipality that has not
caused ot conttibuted to the release
of a hazardous substance is not con-
sider a site owner for CERCLA
putposes if it acquired the property
through bankruptcy, tax delinquency,

abandonment or other circumstances
in which title is acquired involuntarily.*"
In such cases, the municipality can
continue to pursue a full cost recov-
ery action.

3. Natural Resource Damage
Claims under CERCIA.

In addition to tesponse costs,
CERCLA holds responsible parties
liable for injury destruction or loss of
natural resources resulting from the
release of a hazardous substance.”
CERCLA defines natural resources as
“land, fish, wildlife, biota, air, water,
ground water, drinking watet sup-
plies, and other such resources be-
longing to, managed by, held in trust
by, appertaining to, or otherwise
controlled by the United States . . .
any State or local government . . "%
and provides that liability for their
destruction “shall be to the United
States Government and to any State
fot natural resources within the State

>

ot belonging to, managed by, con-
trolled by, or appertaining to such
State . . .

Until recently, federal district
courts had interpreted this provision
expansively, reasoning that the term
“State” included municipalities in the
class of parties which could recover
natural resource damages and holding
that municipalities had standing to re-
cover natural resource damages.™ Re-
cently, courts have held otherwise in-
cluding a court which had previously
granted standing to a municipality.”

Even though natural resource
damages can only be pursued by fed-
eral and state authorities. a municipality
may seek designation from such au-
thorities to act on their behalf as
trustee for natural resources. With
such a designation, a municipality can
be granted standing for an action to
recover natural resource damages un-
der CERCLA.
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4. Pretreatment Program under
the Clean Water Act.

Waste water is often managed
through a municipally-owned treat-
ment plant. The Clean Water Act au-
thorizes municipalities to regulate in-
dustrial discharges that pass through
their systems.”” Parallel provisions in the
ECL authorize local control of indus-
trial dischatges to the waters of the
State.?® It permits a municipality to de-
velop and administer a pretreatment
permit and enforcement program,
typically through the adoption of a
sewer use ordinance. The sewer use
otdinance can be utilized to limit pol-
lutant loadings, as well as to control
use and flow:

OTHER CREATIVE
APPROACHES

As the saying goes, there are many
ways to skin a cat (or a polluter for
that matter). In addition to creatively
employing the common law, state and
federal statutory tools discussed in last
month’s article and above, municipalities
have other ways of influencing environ-
mental behavior in their jurisdictions. '

I. Become a player in federal
and state enforcement actions
even if there is no specific local
jurisdiction. Public participation is
requited under some statutes, but state
and federal authorities often resist. Lo-
calities can insist on a seat at the settle-
ment table and use this position not
only to batgain for particular remedial
results but to obtain the right to moni-
tor the polluter’s future operation and
to recover their costs for doing so.

I1. Take advantage of any non-
regulatory jurisdiction. Municipali-
ties often own and/or operate local
facilities, landfills and municipal waste
water treatment plants. As owners or
operators. they can impose conditions
on the use of these facilities even beyond
those which they could impose as

regulator. The same goes for incentives
they may award (i.e., loans, recognition
of good environmental behavior, etc.). -

II1. Recover for lost property
values caused by pollution. Case
law has established the right of
homeowners to get their real property
assessments reduced when the value
of their property is impaired by pol-
lution. What many municipalities do
not realize is that, in such cases, the
municipalities have a right of action
against the polluter to recover the lost
tax revenue.”

Let’s Be Practical

Municipal action in the environ-
mental arena will cost money. But local
governments need not do everything,
and there are ways to finance the
choices, a few of which are mentioned
above. In some cases, expenditures may
be reimbursed from state and federal
authorities. In others, fines and penalties
can support the program, or settlements
can be crafted to include funding for
compliance monitoring, It is not neces-
sary to have a full-fledged environmen-
tal regulatory program to see benefits.
Surgical strikes can yield dramatic re-
sults and be reasonably priced, too.

CONCLUSION

Local governments now have a
better opportunity than ever before to
become proactive in the area of envi-
ronmental law, both as environmental
regulator and as environmental en-
forcer. Because most state environmen-
tal statutes do not implicitly or explic-
itly preempt local environmental pro-
grams, and many traditional local gov-
etnmental powers may be employed in
creative ways to fill in gaps, there are
many opportunities for action at the
local level. Expertise and ability in this
area is readily available .

Not all approaches discussed in
this seties will be appropriate for every
municipality. And municipalities need

not avail themselves of every opportu-
nity to regulate and enforce. The beauty
of municipal involvement is that it may
be used selectively to target areas or is-
sues of special local concern. For the rest,
it can tely on federal and state authorities.

By stepping into the widening gap
in environmental enforcement, munici-
palities can target their actions to areas
of most importance to theit citizens.
Once a municipality arms itself with
mechanisms and expertise to bring en-
forcement actions, it is in a position to
take direct action and to leverage its
authority to force administrative settle-
ments and, in some situations, obtain
fines and penalties which can be used
for local benefit projects and to sup-
port the enforcement program.<*
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