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AMENDMENT TO NEW YORK LABOR LAW

REQUIRES WRITTEN COMPENSATION AGREEMENTS
WITH COMMISSIONED SALESPERSONS

Effective October 16, 2007, employers that employ commissioned salespersons in New York State must enter into written agreements
regarding the compensation structure for those salespersons. This new requirement is set forth in an amendment to Section 191(c)
of the New York Labor Law.

Under Section 191(c) of the New York Labor Law, the required written agreement with a commissioned salesperson must include a
description of how wages, salary, drawing account, commissions, and all other monies earned will be calculated. If the written
agreement provides for a recoverable draw, the frequency of reconciliation must also be included. The agreement must also provide
details regarding payment of wages, salary, drawing account, commissions, and all other monies earned if the employment relationship
is terminated by either party.

The new law only requires a written agreement regarding compensation. The written agreement need not contain any other provisions,
and does not change the status of commissioned salespersons who are employed at-will. It would be advisable, however, to
specifically include a provision in the written agreement confirming the employee’s at-will status.

The written agreement must be signed by both the employer and the commissioned salesperson. A written policy promulgated by an
employer regarding the compensation structure for commissioned salespersons, that is not signed by those salespersons, is not
sufficient to comply with this new requirement.

Employers are required to maintain the written agreements with commissioned salespersons for at least three years, and must
make those written agreements available to the New York State Department of Labor (NYSDOL) upon request. Despite the statutory
requirement that employers maintain the written agreements for a minimum of three years, employers would be well-advised to
maintain the written agreements for at least six years, as this is the statute of limitations for common law breach of contract claims
in New York, as well as wage claims under the New York Labor Law.

If an employer fails to produce a signed written agreement with a commissioned salesperson upon the request of the NYSDOL, the
NYSDOL will presume that the terms of employment that the commissioned salesperson has presented are the agreed-upon terms
of employment.

If you have any questions about this new requirement, or need assistance in complying with this new requirement, please contact:

In the Capital District, call 518-533-3000 or e-mail: In New York City, call 646-253-2300 or e-mail:
John M. Bagyi jbagyi@bsk.com Louis P. DiLorenzo Idilorenzo@bsk.com
Nicholas J. D’Ambrosio  ndambrosio@bsk.com ErnestR. Stolzer estolzer@bsk.com

In Central New York, call 315-218-8000 or e-mail: In Western New York, call 716-566-2800 or e-mail:
R. Daniel Bordoni dbordoni@bsk.com Robert A. Doren rdoren@bsk.com
Louis P. DiLorenzo Idilorenzo@bsk.com Daniel P. Forsyth dforsyth@bsk.com

James J. Rooney jrooney@bsk.com

On Long Island, call 516-267-6300 or e-mail;
Terry O'Neil toneil@bsk.com
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If it involves your workplace, we can help.

With 60 labor, employment law and employee benefits attorneys, BS&K is here to help you with
all of your workplace needs. We pride ourselves on the depth of our knowledge, experience,
and resources. We are committed to client service, personal attention, and around-the-clock
responsiveness as we assist you in the full range of labor, employment law and employee
benefits challenges that confront your workplace.

= Preventive Counseling = ERISA Litigation
= Collective Bargaining = Harassment and Diversity Training
= Unfair Labor Practice Defense = Immigration Services
= Discrimination Litigation Defense = OSHA Compliance
= Employee Handbook, Personnel Policies  =Union Avoidance
and Benefit Plan Review =Wage-Hour Audits
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