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THE EVOLVING

GREEN REVOLUTION
By Robert R. Tyson

In some ways, the “green
revolution” has necessitat-
ed a “green evolution” for
lawyers and their clients.

In the past, when a construc-
tion client — whether a devel-
oper, building owner or general
contractor — sought legal ser-
vices in connection with a pro-
posed project, the contract
documents often focused on the
design specifications of the proj-
ect. For example, what would
the square footage be? What
were the materials of construc-
tion? Where would the roads
and utilities be located? These
specifications were components
of the contract between the
parties, and in many instances,
whether the specifications were
achieved could be known at the
completion of construction.

Green construction means
that projects are no longer con-
structed to meet only design
specifications. Instead, the con-
sumer, whether the owner of a
residential home or a commer-
cial building, has an expecta-
tion that the building will meet
a performance specification.
Green performance specifica-
tions can take many forms.

An owner may desire a per-
centage reduction in energy
use, or may insist that the land-
scaping be wholly maintained
through the use of storm wa-
ter, or that the building inhab-
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CNY Business Exchange magazine asked two local attorneys with expertise in con-
struction law what businesses need to consider when looking to build green.
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itants will have a workplace free from
toxic materials. The performance
specification is an expectation that the
building must behave a certain way
and not merely possess certain physical
and operational characteristics.

Green technologies and construc-
tion techniques are constantly evolv-
ing, and they present potential legal
risks, which should be addressed in
the parties’ contract documents.

* One obvious risk is the “green”
pedigree of the architect or con-
tractor (general contractor or
subcontractor(s)). Do they have ex-
perience on similar green construc-
tion projects? Relevant experience,
demonstrated through a careful check
of references, is a primary tool to re-
duce risk. Experience should also be
the basis of representations and war-
ranties in the contract documents.

¢ Another potential risk is the in-
herent ambiguity in calling some-
thing “green” in the first instance.
Some people may interpret “green” to
mean that a building will last longer,
require less maintenance or result in
a healthier environment for its occu-
pants than a “non-green” building. Sim-
ply stated, however, there is no single
definition of “green,” and green con-
struction is not subject to a universal-
ly recognized standard of care. Where
the project has been designed and will
be constructed to achieve the Lead-
ership in Energy and Environmental
Design certification, applicable LEED
requirements should be specified in the
contract. However, for a variety of rea-
sons, many owners want their build-
ing to be environmentally friendly and
energy-efficient, but they do not seek
to achieve LEED certification. In this
case, in the absence of a uniform stan-
dard of care, it is important for the
parties to agree on their precise expec-
tations and to incorporate them into

the contract using objective language.

* It is important to understand that
the parties’ interests in a contract ne-
gotiation may be very different. The
consumer (i.e., owner) will want the
architect and owner to provide exten-
sive, performance-based representa-
tions and warranties. For example, the
owner may have an expectation that
the building will result in a 40 per-
cent reduction in electrical use and
will want the contract to reflect that
reduction. The architect and contrac-
tor, on the other hand, will be averse
to a numerical performance specifica-
tion, as failure to achieve the specifi-
cation can give rise to a legal claim.

* Another risk to consider is wheth-
er the green technology performance
specification is likely to be effective
in the geographic location where it
is proposed to be used. For exam-
ple, the performance of a solar heat-
ing system that performs well in the
southwestern United States may not
work well in Central New York.

¢ In the (perhaps unlikely) event the
parties agree on some form of objective
performance specification, they should
consider the time period in which the
specification must be achieved. For ex-
ample, if the contract requires a 15 per-
cent reduction in electrical use, how
will success (or failure) be determined?
Must the building achieve that reduc-
tion at the end of the first year? Ev-
ery year for the next 20 years? If the
specification is not achieved in year
10, who should be responsible and
how should the damages be allocat-
ed? Representations and warranties
and indemnification provisions will fre-
quently extend well into the future.

The advent of green construction
projects has placed a renewed empha-
sis on risk mitigation and risk allocation
by lawyers on behalf of clients. All par-
ties involved in the green construction

project, including the owner, archi-
tect, contractors and subcontrac-
tors, and even downstream suppliers,
should attempt to work collaborative-
ly and cooperatively to achieve a mu-
tually desirable result. The contract
should, to the extent practicable, de-
fine the parties’ green expectations,
anticipate potential risks and fairly al-
locate responsibility for those risks

if realized. Parties’ insurance pro-
fessionals should also be consult-

ed during the negotiation process,

as insurance may offer solutions.

The “Green Revolution” and also
the “Green Evolution” are under way
and are unstoppable. While legal risks
remain, the contract documents, rath-
er than the courtroom, offer a better
opportunity to mitigate these risks. F
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