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This document may be considered “Attorney Advertising” under the rules of some states.  
The hiring of a lawyer is an important decision that should not be based solely upon advertisements.

MANDATORY OVERTIME FOR NURSES
PROHIBITED BY NEW LEGISLATION 

New York Governor David Paterson recently signed into law legislation prohibiting mandatory overtime for nurses (defined 
as RNs and LPNs) unless a statutory exception applies. With this new legislation, a health care employer may not require 
a nurse to work more than his or her “regularly scheduled work hours” unless one of the following exceptions exists:

•	 a health care disaster, such as a natural or other type of disaster that increases the need for health care personnel, 
unexpectedly affecting the county in which the nurse is employed or in a contiguous county;

•	 a federal, state, or county declaration of emergency in effect in the county in which the nurse is employed or in a 
contiguous county;

•	 where a health care provider determines that there is an emergency, making overtime necessary to provide safe 
patient care. In this situation, the health care provider must make a good faith effort to have overtime covered on 
a voluntary basis by, for example, calling per diems, agency nurses, assigning floats, or requesting an additional 
day of work from off-duty employees; or

•	 an ongoing medical or surgical procedure in which the nurse is actively engaged and whose continued presence 
through the completion of the procedure is needed to ensure the health and safety of the patient.

The law takes effect July 1, 2009. According to Governor Paterson’s press release, issued when he signed the legislation, 
the effective date of July 1, 2009 is designed to give health care employers “time to plan for implementation by increasing 
recruitment efforts, advancing flexible work schedules and obtaining contracts for temporary services.” The legislation is 
applicable to all health care employers in New York State. A “health care employer” is defined as any individual or entity 
that provides health care services (1) in a facility licensed or operated pursuant to Article 28 of the Public Health Law, 
including all state and public facilities or (2) a facility operated by the state or any political subdivision pursuant to the 
Mental Hygiene Law, the Education Law, or the Correction Law. 
Significantly, the new law restricts employers from requiring a nurse to work more than his or her “regularly scheduled 
work hours.” According to the statute, “regularly scheduled work hours” include pre-scheduled on-call time and time spent 
communicating shift reports regarding patient status, as well as those hours a nurse has agreed to work and is normally 
scheduled to work pursuant to the budgeted hours allocated to the nurse’s position by the employer. The statute expressly 
prohibits the use of on-call time as a substitute for mandatory overtime.
This new legislation also amends the New York Education Law by adding a new section stating that an LPN’s or RN’s 
refusal to work beyond his or her “regularly scheduled hours” will not constitute patient abandonment or neglect. The 
statute does make clear that a nurse is not prohibited from voluntarily working overtime.

http://www.bsk.com/groups/detail.cfm?id=11


Bond, Schoeneck & King, PLLC  New York  Albany  Buffalo  Garden City  Ithaca  New York  Oswego  Syracuse  Utica  Kansas  Overland Park
Bond, Schoeneck & King, P.A.  Florida  Bonita Springs  Naples

Health Care Law Information Memo, October 2008 Page 2

Prior to July 1, 2009, health care employers will need to clearly define regularly scheduled hours of work, as well as 
establish contingency plans for this new legislative restriction on mandatory overtime. If you have any questions or wish 
to discuss options for appropriate courses of action, please contact:
In Buffalo / Niagara Falls, call 716-566-2800 or e-mail:

Robert A. Doren	 rdoren@bsk.com
In the Capital District, call 518-533-3000 or e-mail: 

Hermes Fernandez	 hfernandez@bsk.com
In Central New York, call 315-218-8000 or e-mail:

Larry P. Malfitano	 lmalfitano@bsk.com
In Garden City, call 516-267-6300 or e-mail:

Terry O’Neil	 toneil@bsk.com
In New York City, call 646-253-8000 or e-mail:

Louis P. DiLorenzo	 ldilorenzo@bsk.com
In Northern New York, call 315-218-8000 or e-mail:

Larry P. Malfitano	 lmalfitano@bsk.com
In the Rochester Region, call 585-362-4700 or e-mail:

Robert H. Kirchner	 rkirchner@bsk.com

The competitive environment for health care, and the increased regulatory initiatives of public agencies, have increased 
the needs of health care providers for a wide array of legal services, and BS&K is well qualified to provide those services. 
Our Group is a multi-disciplinary team whose lawyers serve as either general or special counsel to: 

	Hospital and medical centers 
	Home health care providers 
	Long-term and subacute care facilities 

	Individual physicians and other licensed practitioners 
	Health insurance underwriters and third-party administrators 
	Physician practice groups 

The depth of our experience is illustrated by the fact that we have helped create a major community hospital and an 
integrated delivery system, and our attorneys have served as president and general counsel of a medical center as well 
as in-house general counsel to a major health care insurer. We represent more than 48 hospitals and medical centers, 
13 home health care providers, 54 long-term and subacute care facilities, and 50 individual physicians, physician practice 
groups and other licensed practitioners across New York State.
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