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The Family Medical Leave Act (FMLA) was enacted in 1993 to provide eligible employees twelve weeks of unpaid leave for their own serious health condition, that of a parent or child, or for family leave including maternity, adoption, or newborn care. 
  Congress charged the Secretary of Labor with the formulation of the existing FMLA regulations in order to carry out the purpose of the Act.
  While the FMLA has allowed over 50 million Americans to take protected leave and maintain job security since its inception, in 2004 alone it cost employers almost $21 billion to comply with its requirements.
   As a result, business and employee groups have been lobbying for change.  Business groups are attempting to narrow some of the provisions of the law while employee groups seek to preserve the Act in its current form and, in some cases, expand its scope.  As the U.S. Chamber of Commerce has argued, “[a]fter 12 years of experience, it is now clear that the medical leave provisions of the Family Medical Leave Act have led to widespread employer confusion and employee abuse . . . .”
 

Lobbying efforts have been unsuccessful thus far, however, the 2002 Supreme Court decision Ragsdale v Wolverine World Wide, Inc., in conjunction with other federal court decisions, has prompted the Department of Labor (DOL) to consider revision.
   The Department of Labor has yet to release any proposed revisions so the only existing information on future amendments comes from lobbying groups, the media, and related court decisions.  This article will discuss Ragsdale and its impact upon the FMLA, explain some of the suggested amendments (and the arguments for and against them), and, finally, discuss some federal case law highlighting current problems with FLMA regulations.  
Ragsdale


Ragsdale was the Supreme Court’s first decision interpreting the FMLA.  In this case, Ragsdale, an employee of Wolverine World Wide, Inc., was given thirty (30) weeks unpaid sick leave by a generous company medical leave policy when she was diagnosed with cancer.   Wolverine failed to notify Ragsdale that it was designating twelve (12) of the thirty weeks as her FMLA leave.  When Ragsdale’s thirty weeks expired, she requested additional leave and was refused.  Ragsdale then brought suit claiming that Wolverine’s failure to notify her that twelve (12) weeks of her thirty (30) weeks was being counted against her FMLA entitlement violated the DOL’s regulations.
  As a result, she claimed she was entitled to an additional twelve (12) weeks of leave under the FMLA.
  Ragsdale sued for reinstatement, back pay, and other relief.
 

The Supreme Court held that the Department of Labor’s regulation requiring an employer be denied credit for any leave granted before it provides the employee with notice of the FMLA designation is contrary to the FMLA.
  The court found that the requirement was unconnected to any prejudice the employee may have suffered. Further, it found the requirement to be inconsistent with the remedial mechanism of the FMLA, which provides relief to a party only after a showing that his/her employer interfered with, restrained, or denied his/her FMLA rights and that he/she was prejudiced by the employer’s interference with, restraint, or denial of those rights.

Suggested Amendments

Ragsdale focused attention on the current version of the FMLA regulations.  Some employers would like the regulation which was denounced by the Supreme Court to be permanently deleted.  Another major employer issue with the FMLA is its vague definition of “serious health condition.”  While it appears that Congress did not intend for the FMLA to cover short term illnesses with brief treatment and recovery periods, the law has been expanded to include such conditions.  Business groups argue that the general definition of serious illness has created abuse of medical leave resulting in people taking time off for a cold or a broken toe.  These groups propose that the definition of  “serious health condition” be confined to illnesses serious enough to require at least ten (10) days off.  Employee groups argue that this restrictive definition will either force workers to take more time off than necessary for recovery or prevent workers who need time off from taking leave. 

Intermittent leave has become another point of contention.  The FMLA allows employees to take intermittent leave in separate blocks of time ranging from an hour a day to half a day or more.  This type of leave was designed to allow employees to get physical therapy, attend regular doctor appointments for ongoing conditions, get chemotherapy, etc.  Employers complain that tracking these small increments of time is difficult and time consuming.  Further, employers contend that intermittent leave is negatively affecting productivity. According to a recent Department of Labor survey, more than 30% of employers with more than 250 employees reported that intermittent leave had a negative impact on productivity.
  Due to the aforementioned concerns, business groups propose that intermittent leave be limited to half-day increments.  On the other hand, employee groups argue that this revision would undermine the FMLA by requiring employees who need frequent, short treatments to use their FMLA leave more quickly thereby leaving them without job-protected time for future treatments.  

Another prevalent concern surrounding FMLA leave is lack of employee notice prior to leave.  The aforementioned DOL survey showed that nearly fifty (50) percent of all employees taking FMLA leave do not provide notice before the day leave is taken.
  Under the current rules, an employee can wait to file a claim for FMLA protection for an unscheduled absence up to two days after they return to work.  Employers complain that this lack of notice makes it difficult for them to adjust their employee’s work schedules to accommodate leave.  Further, they contend that the flexible notice requirements are being abused by employees with attendance and punctuality problems.  Business groups propose that the Act should be amended to require employees to provide at least one-week advance notice for leave with exceptions only for emergency situations.   

Employers are also complaining about their inability to verify employee illnesses.  Currently, as long as an employee has a doctor’s diagnosis stating they have a serious illness the employer must accept the diagnosis.  The employer has no way of determining the validity of the condition.  Employers contend that their inability to verify illness prevents them from catching employees who are abusing FMLA leave.  Therefore, employers would like the ability to converse with the employees’ doctors to verify the existence of health conditions.  Additionally, some employer groups are proposing that employees be required to get additional doctor opinions upon employer request.       

Finally, employers are complaining about FMLA compliance costs.  In 2004, FMLA compliance cost employers almost $21 billion in 2004.  Lost productivity was estimated at $4.8 billion in profit, continued health care was estimated at $5.9 billion, and $10.3 billion was spent on replacement costs of labor.  Further, many speculate that the actual cost of FMLA compliance for businesses is much higher as the $21 billion figure does not include administrative costs associated with tracking and complying with leave nor does it include the secondary impacts of declining profitability on economic activity.
   

At the same time business groups are attempting to narrow the coverage of FMLA, employee groups are proposing expansions.  These proposed changes do not appear to be the main focus of the impending amendment to the FMLA but are worth mention.   These changes include: lowering the threshold for coverage so that companies with as few as fifteen employees would be covered; allowing employees to take three days off from work to participate in school-related activities; providing leave for issues related to domestic violence; expanding the law to cover individuals who need time off to become organ donors; expanding the definition of family member to include grandparents, in-laws, domestic partners, adult children, and siblings; eliminating the hours-of-service requirements; and making all or part of the leave paid.  

Relevant Cases


In addition to Ragsdale, there have been numerous other cases addressing problems with various FMLA requirements.  For example, in Doremeyer v CommerciaBank-Illinois, the court ruled on the DOL regulation that waives statutory eligibility in cases where the employer fails to respond promptly to a request for family leave.
  Here, an employee requested FMLA leave prior to reaching her requisite hours-of-service.  The employee argued since the employer did not challenge the leave immediately upon notice the employer waived the hours-of-service requirement.  The court ruled against the employee and the FMLA regulation saying that the regulation is unauthorized and unreasonable as it allows an employee to claim a benefit for which they are not entitled.
  

Similarly, in Woodford v Community Action of Greene County, Inc., an employee requested leave but had not reached her requisite hours-of-service.
  Her employer allowed her to take FMLA leave but did not reinstate her to her former position upon her return.  The employee filed suit arguing that her employer could not contest her eligibility because under an FMLA regulation an employer is prohibited from challenging eligibility once it has told the employee he/she is eligible.
  The court held that the regulation was written too broadly because it provides eligibility to employees who do not meet the statutes clear eligibility requirements.
  


In Aubuchon v Knauf Fiberglass GmbH, an employee missed twelve days of work due to his wife’s pregnancy complications but failed to explain the situation to his employer prior to leave.
  Upon his return, the employee produced a doctor’s note stating his wife had complications.  The Seventh Circuit held that the employee did not provide his employer with sufficient information regarding the medical condition of his wife prior to leave and therefore did not have a claim for wrongful termination under the FMLA.
 

On the other hand, some regulations have survived scrutiny.  As previously mentioned, some employers contend that the FMLA regulation defining “serious health condition” is too broad.  In Thorson v Gemini, Inc., an employee missed several days of work while her doctor attempted to diagnose her abdominal pain.
  Although the affliction was eventually diagnosed as minor stomach problems, the employee received continuing treatment and provided doctor’s notes mandating leave during the diagnosis period.  The Eighth Circuit Court ruled in favor of the employee and upheld the broad definition saying that although Congress has not directly defined what constitutes a serious health condition the current DOL regulation is practicable.
 

Additionally, courts have also been very lenient in regard to employee notice as long as the employee makes a good faith effort to give notice.  In Toro v Mastex Industries, an employee notified his employer of his wife’s mastectomy and his need for leave almost a month in advance.
  Although the employee sent the medical certification form to his wife’s doctor, he failed to submit it to his employer prior to leave and was terminated for inadequate notice. The employee claimed that his leave was unforeseeable and therefore, under FMLA regulations, was only required to give notice “as soon as practicable”. 
  The court found that the employee made a good faith effort to give notice and that therefore was protected by the FMLA.
 

It seems the FMLA is simultaneously a friend and a foe.  While the act provides a valuable benefit to millions of workers, employer-based studies contend that it is damaging productivity and costing employers billions.  Groups on both sides of the fence are eagerly anticipating the DOL’s release of the proposed changes.  If you would like more information or discussion on proposed changes, visit the following sites: www.epf.org, www.nationalpartnership.org, www.9to5.org, www.aflcio.org, www.uschamber.com, and www.shrm.org.  
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