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Retirement accounts (including Individual Retirement Accounts and 401k plans) provide an opportunity for simple, low cost charitable giving which takes effect at the death of the account owner.  The simplicity and low out-of-pocket cost to family members make retirement accounts the preferred source for charitable giving which takes effect at death.  Let’s compare what happens to a retirement account passing to family members at death with an account passing to charity at death.


Assume that Owner, a widow age 72, has an IRA worth $200,000 and $2,000,000 of other assets.  her three financially successfully children are named as beneficiaries of her IRA.  Owner wants to leave $200,000 to her favorite charity.  If she dies in 2004, the IRA will be subject to estate taxes (state and federal) of over 51%.  In addition, if the children, after numerous discussions about continuing the IRA and minimum distributions, decide to withdraw the funds, the amounts will be subject to income tax at approximately 41% (state and federal rate).  The income tax will be reduced by a deduction for the estate taxes paid on the IRA.  Accordingly, the children will only net approximately $58,000 (or 29%) from the original $200,000 IRA (along with having the aggravation of trying to understand the IRA options available to them).


However, if Owner names her charity as the beneficiary of her IRA, the estate will receive a full estate tax deduction (state and federal) for the IRA.  As a tax-exempt entity, the charity will pay no income tax upon receipt of the account.   Thus, the charity receives a full $200,000—tax free to the family and charity.  The family has given up $58,000 immediately (or the opportunity for tax deferred growth on $98,000).  Thus, the family is meeting Owner’s charitable objectives by paying “29 cents on the dollar.”  The result is far better than a specific charitable bequest from Owner’s estate, which costs the family “49 cents on the dollar.” 

In addition, even if Owner’s estate is not large enough to be subject to estate tax, her charitable objectives are better served using retirement accounts than other assets.  Retirement account distributions are subject to income tax upon distribution to family members, while most other assets received as an inheritance are not.


In addition to the tax savings:

· Owner accomplishes her objectives simply by completing the beneficiary designation for the IRA.  

· The technique works regardless of Owner’s age.  

· Owner’s income or assets remain available during her lifetime. 

· Owner can designate any one or more charitable organizations, including donor advised funds.  

· The technique is flexible because Owner can change the designation until the time of her death (or incapacity).  

· The technique is simple for the charity and for the surviving family members.

· If Owner’s husband were still alive, Owner could accomplish her objectives by naming him as the primary beneficiary and the charity as the contingent beneficiary.


The primary disadvantage to this technique is that there is no certainty as to the account balance when the owner dies, so the sum passing to charity is uncertain.  This can be remedied by limiting the amount designated to pass to charity and/or providing make-up provisions in the estate plan.


Why wait until death to transfer the IRA to charity?  If Owner makes a lifetime transfer from her IRA to a charity, current law treats such a gift as a taxable distribution to her followed by a contribution to the charity.  Unfortunately, income from the distribution and deduction for the charitable contribution will not necessarily match due to the deduction limitations.  However, watch for passage of legislation pending in Congress allowing certain direct lifetime gifts to be made income tax free from an IRA to charity.
DISCLAIMER
Any consideration of these charitable techniques should be in conjunction with the overall estate plan.  This article is not intended as legal advice.  Readers should not act upon the information contained herein without professional counsel.
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CIRCULAR 230 DISCLOSURE 

PURSUANT TO RECENTLY-ENACTED US TREASURY DEPARTMENT REGULATIONS, WE ARE NOW REQUIRED TO ADVISE YOU THAT, UNLESS OTHERWISE EXPRESSLY INDICATED, ANY FEDERAL TAX ADVICE CONTAINED IN THIS COMMUNICATION, INCLUDING ATTACHMENTS AND ENCLOSURES, IS NOT INTENDED OR WRITTEN TO BE USED, AND MAY NOT BE USED, FOR THE PURPOSE OF (i) AVOIDING TAX-RELATED PENALTIES UNDER THE INTERNAL REVENUE CODE OR (ii) PROMOTING, MARKETING OR RECOMMENDING TO ANOTHER PARTY ANY TAX-RELATED MATTERS ADDRESSED HEREIN.
