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The Office of Federal Contract Compliance Programs (OFCCP) issued its Final Rule last week implementing Executive Order 13665 (entitled Non-
Retaliation for Disclosure of Compensation Information). Executive Order 13665 amends Executive Order 11246 by prohibiting federal contractors 
from discharging or discriminating against employees or applicants who inquire about, discuss, or disclose their own compensation or the 
compensation of another employee or applicant.

The Final Rule was published in the Federal Register on September 11, 2015, and goes into effect on January 11, 2016. The Final Rule affects 
covered federal contractors who enter into or modify existing covered federal contracts greater than $10,000, on or after January 11, 2016, and 
includes employees and job applicants who work for, or apply to work for, a company that has a covered contract with the Federal Government.

The Final Rule implements Executive Order 13665 by:

• Revising the “equal opportunity clause” to include the new nondiscrimination provision, which is required in all qualifying federal 
contracts, federally assisted construction contracts, subcontracts, and purchase orders;

• Requiring federal contractors to incorporate an OFCCP-prescribed nondiscrimination provision into existing employee manuals and 
handbooks; and

• Requiring federal contractors to disseminate the nondiscrimination provisions to employees and job applicants.

The Final Rule also provides federal contractors with two defenses to allegations of discrimination based upon discussing or disclosing 
compensation information. First, a federal contractor may pursue any defense that is not based on a rule, policy, practice, agreement, or other 
instrument that prohibits employees or applicants from discussing or disclosing their compensation or the compensation of other employees. For 
example, the contractor can demonstrate that an employee was discharged or disciplined for a violation of a consistently and uniformly applied 
company policy, and that the policy does not prohibit the discussion or disclosure of compensation information. Second, if an employee has 
access to the compensation information of other employees or applicants as part of the employee’s essential job functions and discloses such 
information to individuals who do not have access to such information, the discipline or discharge of the employee will not be deemed to be 
discriminatory, unless the disclosure: (1) was in response to a formal complaint or charge; (2) was in furtherance of an investigation, proceeding, 
hearing, or action; or (3) was consistent with the contractor’s legal duty to furnish information.

OFCCP’s website includes a page containing more information and documents pertinent to the Final Rule, including the prescribed 
nondiscrimination provision language for handbooks/manuals, the supplement to the “EEO is the Law” Poster, and some Frequently Asked 
Questions.

The Final Rule prohibits contractors from having policies that prohibit or restrict employees or applicants from discussing or disclosing 
compensation information. Therefore, federal contractors should review their policies and procedures to ensure that they are consistent with 
the Final Rule. In addition, all managers should be trained so that they do not make any comments or take any actions that could be considered 
discriminatory based on an employee’s discussion or disclosure of compensation information.

To learn more, contact Subhash Viswanathan at 315.218.8324 or suba@bsk.com.
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Bond, Schoeneck & King PLLC (Bond, we, or us), has prepared this communication to present only general information. This is not intended as legal advice, nor should you 
consider it as such. You should not act, or decline to act, based upon the contents. While we try to make sure that the information is complete and accurate, laws can change 
quickly. You should always formally engage a lawyer of your choosing before taking actions which have legal consequences. 

For information about our firm, practice areas and attorneys, visit our website, www.bsk.com. • Attorney Advertising • © 2015 Bond, Schoeneck & King, PLLC

CONNECT WITH US ON LINKEDIN: SEARCH FOR BOND, SCHOENECK & KING, PLLC FOLLOW US ON TWITTER: SEARCH FOR BONDLAWFIRM

https://www.federalregister.gov/articles/2015/09/11/2015-22547/government-contractors-prohibitions-against-pay-secrecy-policies-and-actions
https://www.federalregister.gov/articles/2014/04/11/2014-08426/non-retaliation-for-disclosure-of-compensation-information
http://www.dol.gov/ofccp/PayTransparency.html
http://www.bsk.com/people/subhash-viswanathan
http://www.linkedin.com/company/bond-schoeneck-&-king-pllc
https://twitter.com/BondLawFirm

